Branigan, Terence

From: Kelin, H. Max <H.Max.Kelin@faegrebd.com>

Sent: Friday, November 18, 2016 1.26 PM

To: Branigan, Terence; Beth Admire

Subject: RE: Jeffersonville FCA Update and Request for Modmcahon

Attachments: 2016-07-28 - Jeffersonvilie Pre-Public Notice Draft Permit Comment Lette. pdf; 2016-08-31 -

Draft Permit Comment Letter from L. Ashack to L. Voss.pdf

Terry —

Iwould refer you to the public comments submitted by the City of Jeffersonville for its recently issued draft

permit. Indiana rules provide permittees administrative rights for newly issued permits, including the right to appeal or
request a variance. Any available options under Indiana rules would have to be considered to the extent that the issues
identified in the comment letters were not resolved when the final permit is issued.

Max

H. Max Kelln

Associate
h.max.kelin@FaegreBD.com Download vCard
D:+1317237 1215 | M: +1 317 989 3078 | F: +1 317 237 1000

Faegre Baker Daniels LLP

300 N. Meridian Street | Suite 2700 | Indianapolis, IN 46204, USA
Connect: Linkedin

From: Branigan, Terence [mailto:Branigan. Terence@epa.gov]
Sent: Friday, November 18, 2016 11:33 AM
To: Kelln, H. Max; Beth Admire

Subject: RE: Jeffersonville FCA Update and Request for Modification

Max-

Would you please clarify the status of Faegre Baker Daniel’s representation of the City of Jeffersonville with respect to
the request referenced above and discussed below? '

Thanks,
Terry

Terence Branigan

Associate Regional Counsel (C-14J)
U.S. EPA/Region 5

77 W. Jackson Boulevard

Chmago linois 60604

{312) 353-4737 phone

{312) 385-5500 fax
branigan.terence @epa.gov




Sent: Wednesday, November 16, 2016 6:55 AM
To: Branigan, Terence <Branigan.Terence @epa.gov>; Beth Admire <hadmire@idem.IN.gov>
Subject: RE: leffersonville FCA Update and Request for Modification -

Terry and Beth — Any update on follow-up questions/comments on the request yet? Thanks! Max

H. Max Kelln

Associgte
h.max.kefln@FaegreBD.com Download vCard _
D:+1 3172371215 | M: +1317 989 3078 | F: +1 317 237 1000

Faegre Baker Daniels LLP
300 N. Meridian Street | Suite 2700 | indlanapolis, IN 46204, USA
Connect: Linkedin

From: Branigan, Terence [mailto:Branigan.Terence@epa.gov]
Sent: Friday, October 28, 2016 4:17 PM

To: Kelln, H. Max; ADMIRE, BETH

Subject: RE: Jeffersonville FCA Update and Request for Modification

Hi Max-

We've had some preliminary discussions about the modification request and are prepafing correspondence seeking
some additional information. The consensus here is that we'd fike a chance to review the additional information prior to
setting up a meeting to discuss the request. | am hopeful that the correspondence will be ready to send in the very near

future.

Could you explain in more detail what is meant by saying that the city will have to act to preserve its rights regarding the

hew permit?
Thanks,
Terry

Terence Branigan

Associate Regional Counsel {C-14J)
U.S. EPA/Region 5

77 W. Jackson Boulevard

Chicago, lilinois 60604

(312) 353-4737 phone

(312} 385-5500 fax
branigan.terence @epa.gov

From: Kelln, H. Max [mailto:H.Max._l(elln@faegrebd,com]

Sent: Thursday, October 27, 2016 12:54 PM

To: Branigan, Terence <Branigan.Terence@epa.gov>; ADMIRE, BETH <BADMIRE@idem.IN.gov>
Subject: RE: leffersonville FCA Update and Request for Modification

Hi Terry —



Just checking in to see if the agencies are at a point yet where we can set up a meeting to discuss. The City of
leffersonville’s NPDES permit is nearing finalization, which will include a new phosphorus limit. So the city will have to
act to preserve its rights regarding the new permit if a determination hasn’t been made yet on the modification request.

Thanks!
Max

H. Max Kelln

Associate
h.max.kelln@FaegreBD.com Download vCard
D: +1 317237 1215 | M: +1 317989 3078 | F: +1 317 237 1000

Faegre Baker Daniels LLP

300 N. Meridian Street | Suite 2700 | Indianapolis, [N 46204, USA
Connect: Linkedin

From: Branigan, Terence [mailto:Branigan.Terence@epa.qgov]
Sent: Thursday, October 13, 2016 3:17 PM
To: Kelln, H. Max; ADMIRE, BETH

Subject: RE: Jeffersonville FCA Update and Request for Modification

Hi Max;

November & and 9 won't work for EPA. We’'re having a conference call on Monday and should have a better idea
afterward about what arrangements would work from this end.

Regards,
Terry

Terence Branigan

Associate Regional Counsel {C-14))
U.S. EPA/Region 5

77 W. Jackson Boulevard

Chicago, Illinois 60604

{312) 253-4737 phone

{312) 385-5500 fax
branigan.terence@epa.gov

From: Kelin, H. Max [mailto;H.Max.Kelln@faegrebd.com]

Sent: Thursday, October 13, 2016 12:51 PM

To: ADMIRE, BETH <BADMIRE@idem.IN.gov>; Branigan, Terence <Branigan.Terence@epa.gov>
Subject: RE: Jeffersonville FCA Update and Request for Modification ' '

Thanlks Beth —

It looks like the week of the 24™ doesn’t work for us. We are available the first full week in November on the following
dates:

e Tuesday, November &; and
e  Wednesday, November 9



Also, we want to propose having a call in advance if there are any questions/specifics you want us to address at the
meeting. October 21 would work for the conference call.

Let us know if this works or is there any other dates that you area available after November 11.
Regards,
Max

H. Max Kelln

Associate
h.max.kelin@FaegreBD.com Download vCard
D:+1317 237 1215 | M: +1 317 989 3078 | F: +1 317 237 1000

Faegre Baker Daniels LLP
300 N, Meridian Street | Suite 2700 | Indianapolis, IN 46204, USA
Connect: Linkedin

From: ADMIRE, BETH [mailto:BADMIRE@idem.IN.gov]

Sent: Friday, October 07, 2016 10:11 AM

To: Kelln, H. Max; Branigan.Terence@epa.gov

Subject: RE: Jeffersonville FCA Update and Request for Modification

The week of the 24" would work better for me.

From: Kelln, H. Max [mailto:H.Max.Kelin@faegrebd.com]

Sent: Friday, October 07, 2016 10:09 AM .

To: ADMIRE, BETH; Branigan.Terence@epa.gov

Subject: RE: Jeffersonville FCA Update and Request for Modification

= This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ****

Thanks. Would Friday, October 21 work? Again, our preference would be to meet in Jeffersonville so we can get as
much local participation (sewer board, etc.) as possible. Also, I really think Jeffersonville wants an opportunity to show
other progress that has been made with the system. We can provide a fuller agenda in advance. Regards, Max

H. Max Kelln

Associale
h.maxkelln@FaegreBD.com Download vCard
D:+1317 237 1215 | M: +1 317 989 3078 ] F:41317 237 1000

Faegre Baker Daniels LLP
300 N. Meridian Street | Suite 2700 | indianapolis, IN 46204, USA
Connect: Linkedln

From: ADMIRE, BETH [mailto:BADMIRE@idem.IN.gov]

Sent: Monday, September 26, 2016 11:07 AM

To: Kelln, H. Max; Branigan.Terence@epa.gov

Subject: RE: Jeffersonville FCA Update and Request for Modification

Hi Max:
We have an internal meeting schedule in this matter on October 179, so | would prefer that we meet after that.



From: Kelln, H. Max [mailto:H.Max.Kelln@faegrebd.com]

Sent: Monday, September 26, 2016 10:06 AM

To: Branigan.Terence@epa.qov; ADMIRE, BETH

Subject: Jeffersonville FCA Update and Request for Modification

**** This is an EXTERNAL email. Exercise caution. DO NOT open attachi‘nents or click links from
unknown senders or unexpected email. ****

Terry and Beth —

I think by now each of you should have received Jeffersonville’s FCA Update and Request for Modification. In terms of
next steps, we would like to propose an in-person meeting for Jeffersonville to present the key points of its revised FCA,
discuss our modification request, and answer any preliminary questions. For further reference, please see attached
public comments that were submitted by Jeffersonville to IDEM as part of its recent draft permit renewal.

For the meeting, we’d propose either Tuesday, October 11, or Wednesday, October 12 as the best dates for us. Present
would be Diana Hamilton (Sycamore Advisers), Chris Ranck (Arcadis), myself, Len Ashack (sewer director), and perhaps a
couple members of the sewer board. Our initial preference would be to have the meeting in Jeffersonville.

Please let us know if these don’t work (or feel free to propose your own) and preferred location. Please let us know if
you would like to have a preliminary conference call before then as well.

Regards,

Max

H. Max Kelln

Associote
h.max.kelln@FaegreBD.com Download vCard
D:+1 317_ 2371215 | M: +1317 9893078 | F: +1 317 237 1000

Faegre Baker Daniels LLP
300 N. Meridian Street | Suite 2700 [ Indianapolis, IN 46204, USA
Conneci: Linkedin

This message and any attachments are for the sole use of the intended recipient(s) and may contain confidential and/or
privileged information. Any unauthorized review, use, disclosure or distribution is prohibited. If you are not the intended

recipient, please contact the sender by reply email and destroy all copies of the original message and any attachments.
Thank you.






WASTEWATER DEPARTMENT

ADMINISTRATIVE OFFICE UTILITY BILLING OFFICE
River Ridge Commerce Center 500 Quartermaster Court

423 Lewman Way Room 104

Jeffersonville, Indiana 47130 Jeffersonville, Indiana 47130

phone 812 - 285 - 6451 phone 812 - 285 - 6418

July 28, 2016
VIA E-MAIL

Mr. Jerry Dittmer, Chief

Municipal Permits Section

Indiana Department of Environmental Management
Office of Water Quality Mail Code 65-42

100 N. Senate Ave.

Indianapolis, Indiana 46204-2251

RE: COMMENTS T0O PRE-DRAFT PUBLIC NOTICE
JEFFERSONVILLE NPDES PERMIT RENEWAL
PermiT No. IN00O23302

Dear Mr. Dittmer:

Please find enclosed the City of Jeffersonville’s comments to the Pre-Public Notice Draft
of NPDES Permit IN0023302 for its downtown wastewater treatment plant. As you know, the
biggest change to this permit is the new 1.0 milligram per liter (mg/L) total phosphorus limit.
Given the ongoing requirements of our Long Term Control Plan (LTCP), the City of Jeffersonville
has limited means to fund the capital upgrades needed to meet the limit’s three-year
implementation schedule. We are in the process of completing our Financial Capability
Assessment (FCA) update, which preliminary results show that that these projects are less
affordable than when the city completed its last FCA five years ago. As a result, Jeffersonville
will need to either modify its LTCP or have more than three years to comply with its new
phosphorus limit. It’s also possible that because of Jeffersonville’s extreme financial difficulties,
we will still need longer to meet the permit’s new limit regardless of whether it gets an LTCP
schedule extension.

Despite tripling its sewer rates, the LTCP projects have burdened Jeffersonville with
significant debt. Since 2011, the estimated cost of the City of Jeffersonville’s LTCP and collection
system projects have increased to over $200,000,000, a large portion of which still remains
unfunded. Jeffersonville has tried to keep up by raising its rates, which are now among the highest
in Indiana. Despite these efforts, Jeffersonville does not have anywhere near the available bonding

capacity to complete remaining L'TCP projects and the phosphorus capital projects within the
required periods.

The cost of the remaining LTCP and treatment plant upgrades for phosphorus far exceeds
Jeffersonville’s bonding capacity. Jeffersonville has $44.6 million in remaining LTCP capital
projects that are currently unfunded. The cost of the phosphorus treatment upgrades are estimated
to cost over $11 million for Jeffersonville’s downtown plant alone. Yet, Jeffersonville may have

- An equal opportunity employer.



IN0023302 Draft Permit Comment Letter
Page 2

as little as $5.5 million in available bonding capacity until its previous debt can be paid off
beginning in 2032. The Indiana Finance Authority has also indicated that it will cap subsidized
SRF loans at $10 million, which will likely raised Jeffersonville’s borrowing costs.

As noted above, preliminary results from Jeffersonville’s FCA update shows that the cost
of its LTCP and other sewer program requirements places an even higher burden on
Jeffersonville’s ratepayers than anticipated when it entered into its consent decree in 2009. Unless
Jeffersonville is granted relief, these increased sewer program costs will increase the burden on
residents based on Jeffersonville’s median household income on a per capita basis compared to
the burden contained in the approved LTCP.- Put simply, Jeffersonville is in a weaker financial
position and cannot complete these projects within the required deadlines without causing
significant and widespread negative social and economic impacts.

We look forward to working with IDEM on reasonable compliance schedules that are
financially feasible and protective of the environment. All rights regarding this Pre-Draft Public
Notice Permit are reserved.

Sincerely,
CITY OF JEFFERSONVILLE

Len Ashack
Director

Attachment — Technical Comments

Cc: Jeffersonville Sanitary Sewer Board
NPDES Permit Files

US.107392094.01
: = : U\Jeffersonville\DWWTP2016 NPDES Permit Application\Draft Response to Pre-Public Notice Draft v2 (final).doox



IN0023302 Drafi Permit Comment Letter
Page 2

TECHNICAL COMMENTS

Page 1

The City changed the name of the street on which the Downtown WWTP is located. It is now 1420 Bates Bowyer
Ave. and no longer Pennsylvania Ave.

Page 3 of 46 Table 2 under Monitoring Requirements the Eaily Dissolved Oxygen.

The current permit requires that “the daily minimum concentration of dissolved oxygen in the effluent shall be
reported as the lowest result of the daily continuous monitoring of dissolved oxygen.” Although the City requested
this change during the last permit renewal, we request that the language be changed back to reporting

based on DO readings be taken once every three (3) hours or 8 times daily and averaged for the 24 hour
period. :

The reason for this change is that if there is a problem with the DO probe, the reading will show up as low
as 0.0 mg/L ever though there is adequate DO in the effiuent to meet the 6.0 mg/L daily minimum. SCADA
readings will be taken every three hours and averaged for the 24-hr period. If there is an issue with the DO
probe our SCADA will send out an alarm that will alert staff to check the SCADA system and the DO probe.

Part II¥ - Requirement to Operate a Pretreatment Program .

The City does not have any specific comments on this requirement although the City wants to make your
office aware that this is the same requirement as is in the current permit. The City did a local limits study
in the Spring 2015, which was submitted to and approved by USEPA in a letter dated July 17, 2015. Based
on the approval of the local limits, the City has drafted a revised Sewer Use and Pretreatment Ordinance
and it was submitted to U.S, EPA — Region V in both electronic and hard copy on November 12, 2015.
Region V has neither commented on nor approved the revised Ordinance. Unless there is a new
pretreatment facility locating in Jeffersonville which has a potential to discharge pollutants not contained
int the Revised or existing Sewer Use Ordinance, the City through the Wastewater Department will wait to
get comments ot approval from Region V on the Revised Ordinance, Meanwhile, we believe that the
existing Ordinance is protective of the WWTP and waters of the State.

US.107392094.01
. . UMleffersonvill\DWWTP\2016 NPDES Pennit Application\Draft Response to Pre-Public Notice Drafi v2 {final).docx






ADMINISTRATIV
River Ridge Commerce Center
423 Lewman Way e
Jeffersonville, Indiana 47139

Jeﬂer nvzlle Indiana 47130

phorie 812 - 285 - 6451 I phone 812 - 285 - 6418

August 31, 2016
VIA E-MAIL

Ms. Leigh Voss, Chief

Municipal Permits Section

Indiana Department of Environmental Management
Office of Water Quality Mail Code 65-42

100 North Senate Avenue

Indianapolis, Indiana 46204-2251

RE: PuBLIC COMMENTS TO DRAFT
JEFFERSONVILLE NPDES PERMIT RENEWAL

PeERMIT NO, IN0023302
Dear Ms Voss

The f('}llowing are the City of Jeffersonville’s public comments to the draft NPDES Permit
IN0023302 for its downtown wastewater treatment plant. In particular, the City of Jeffersonville

wishes to comment on the followmg new. reqmrement provided in Part I, Section A.1 of the Draft
NPDES Permit: ;

TABLE 1 P - |
Quahty o_r_ Loadlng ' Quallty or Concentratlon Monitoring :
. Requirements
Parameter - Monthly Wé‘ek]v Units . Mcnthlv Wee_@y Umts Measurement | Sample
Average Average - . . Average - 'Averaszc * Frequently  “Type
Phosphorus o
Interim [4] - ‘mg]l  Daily 24Hr.
' Composite
Final [4] — i mg/l Daily'- 24-Hr.
: Composite

[4] Refer to the Schedule of Comphance for ph ____horus n Part 1.D. of thlS perm: o

Pursuant to Part 1.D. 5 of the Draﬁ NPDES Permit, Jetfersonville must comply Wlth th1s deadline
within thirty-six (36} months followmg its effective date.

However, the C1ty of i effersonvﬂle 1s under 2 consent decree to complete its Long Term

these LTCP projects ate scheduled___ durmg the phosphorus comphance penod Unless

Jeffersonville’s LTCP is modified, the capital upgradés needed to comply with the phosphorus
limit will cause undue hardship or burden.

AT equal epportunity employer. -



NPDES Permit No. IN0023302
Draft Permit Commeni Letter
Page 2

1. Jeffers_onville’s LTCP Has Pushed Its Finances To The Limit

Jeffersonville is in the process of updating its Financial Capability Assessment (FCA), as
required by Indiana Code 13-18-3-2.4. Preliminary results of this assessment show that
Jeffersonville remains a “high burden” community with respect to the affordability of its LTCP.
In fact, its financial condition has worsened significantly since it was submitted. Most importantly,
the costs of its overall sewer program have increased to over 3.9% of Jeffersonville’s annual
median household income. Meanwhile, the so-called “circuit breaker” has caused Jeffersonville’s
property tax collection rate to go from strong to “weak.

2010. At the time, Jeffersonvﬂlq_ﬁ LTCP had an estimated cost of $90-120 million. Although
Jeffersonville has completed two out of the threc phases of its LTCP, the estimated costs of the
final phase have increased by over $14 million to $44,000,000. These pro;ects have not yet been
funded. SR

Jeffersonville’s overall sewer ni
the development of a formal repait and replacement schedulé. At the time its LTCP pproved,
Jeffersonville forecasted approxim tely $143 million in total sewer costs, which only included the
stormwater conveyance system and LTCP projects. Since then, the scope of the projects and cost
estimates has ballooned to over $195 million, with over $110 million for projects yet to be
completed. Theise needs have put a huge financial stt‘ainron thé’ City of J effersonville.

1 costs and

Because of these significant demands I effersonwlle has already mcurred $94 8 million in
outstanding sewer debt to fund the second phase of its LTCP, which will heavily burden the city
through at least 2030. In total, Jeffersonville’s debt per capita is $4,371. This is extremely high
for a blue collar community like J effersonville. To keep up, the city has tripled rates since 2011.
In 2015, ] effersonvﬂle s rate for remdentlal customers vas $67 27 whxch is mgmﬁcanﬂy higher

its loan programs. The raie 1ricreases needed to pay for the remaining prO_]eCtS would put
J effersonvﬂle among the h1ghest in the country.

1.

It will also add apprommately $1,150, 000
Jeffersonville’s north wastewater treatment plant must be renewed in 201 g, whwh will require that
Jeffersonville spend another $5,000,000 in capital upgrades and add $500,000 in O&M expenses.

Because of its LTCP requirements, Jeffersonville does not currently have the ability to
finance the phosphorus upgrades (which weren’t anticipated when the city developed its LTCP).
Despite the significant amount of unfunded Phase III projects left, Jeffersonville may have as little
as $6.5 million in available bonding capacity. Jeffersonville will be faced with this financing

UnJeffersonville\DWWTP\2016 NPDES Permit ApplicationiCorrespondence’\Draft Response to Public Notice Draft (revised).docx



NPDES Pemmit No. IN0023302
Draft Permit Comment Letter
Page 3

crunch until previous debt can be paid off beginning in 2032. In short, Jeffersonville cannot afford
both its remaining LTCP projects and the required phosphorus upgrades.

HI. IDEM Has The Authority to Waive The Phosphorus Requirement

IDEM established the 1.0 mg/l phosphorus limit through a Non-Rule Policy Document
(NPD); and, therefore, can waive the requirement without going through the formal variance
process. Unlike effluent limits that are set under 327 IAC 2, IDEM set the new phosphorus limit
thlough a pollcy that did not go through formal rulemakmg IDEM .can therefore postpone

nd beneﬁts durmg Jeffersonville’s

next permit renewal,

Ind1ana regulation 327 TAC 5- 10- 2(a)(2) allows IDEM to determine that “phosphorus

applicable to the affected waters of the state are met.” However, the determmatlon need not apply
to all sources; IDEM can determine on an individual basis that such limits are not needed. First,
upriver agricultural activitics are likely to be much larger phosphorus contributors than the
downtown plant. Second, any impacts from Mill Creek are likely to have de minimis impact on
the Ohio River. Particularly given the large capital investment needed to comply with its LTCP,

incorporation of the phosphorus limit into this NPDES permit will cause Jeffersonville undue
hardship and burden.

Based on the above, the .C1ty of. Jeffersonvﬂle requests that the phosphorus limit be
removed from its NPDES permit unless its LTCP can be modified to allow these short-term
upgrades.  Other public comments for the Draft NPDES Permit are provided in Appendix A.

We look forward to workmg W"th IDEM on reasonable compliance schedules that are

financially feasible and protective of iment, All ol ghts regardmg this Draft Public Notice
Permit are reserved.

Sincerely,
CITY OF JEFFERSONVILLE

Len Ashack
Director

Attachment — Exhibit A .

cc: Paul Higginbotham — Assistant Commissioner, Office of Water Quality, IDEM
Jeffersonville Sanitary Sewer Board
NPDES Permit Files

U\ Jeffersonville\DWWTF\2016 NPDES Permit Application\Correspondence\Draft Response to Public Notice Draft (revised).docx



NPDES Permit No. IN0023302
Draft Permit Comment Letier
Page 4

Exhibit A
Technical Comments
Page 3 — Table 2 Footnote [6]

The DWWTP has continuous dissolved oxygen measurement which is recorded in the SCADA
system. In order to effectively use the effluent DO monitoring system in place, we ask that the
above wording be changed to read as follows:

[6] The daily minimum concentration of dissolved oxygen in the effluent shall be reported as the .
arithmetic mean of the lowest dissolved oxygen reading taken at three (3) hour intervals and
determined by summation of the eight (8) daily DO readmgs divided by the number of daily
readings. The dzssolved oxygen readings are to be collected and recorded ‘every three (3)
hours.

UJeffersonvil aDWWTPA2016 NPDES Permit Applicatiom\Comrespondence:\Draft Response to Public Notice Draft (fevised).docx



